
Examinership Outline Plan 
 

Below is an outline plan in relation to an application for examinership and the 
examinership process itself. The outline plan below is based on a general 
discussion.  

 

Initial Steps 
 
Step 1 - Once the directors have decided on the course of action, an Independent 
Expert’s Report (“ IER”) is required to con�rm that the Company has a ‘reasonable 
prospect of survival’. The IER typically can take one week to prepare and sets out  
the issues the company has faced and its prospects going forward if restructured. It 
confirms the employment that will be protected if the company goes into 
examinership. The preparation work typically is non-invasive but will likely involve an 
afternoon with the independent expert. 

It is of critical importance that all relevant facts and information are disclosed as part 
of the IER as there is an obligation on a petitioner to make an examinership 
application with utmost good faith. 

 

Step 2 - A solicitor and barrister are engaged by the Company. A petition and 
affidavit is then prepared to verify the information included in the IER and also to 
exhibit all relevant information. 

 

Step 3 - The petition is filed in the Central Office of the High Court – from this time all 
debts of the Company owed at that time are frozen and no creditor (including a Bank 
or Revenue) can enforce against the Company. This is Day 1 of the protection 
period. 

 

Step 4 – Usually on the same day the petition is filed, the Court hears the petition  
(on an ex parte basis) and gives directions in relation to advertising and parties to be 
put on notice. The Court will also confirm a date for the full hearing and may also 
appoint an Examiner on an interim basis. 



Step 5 – The full hearing is held usually 7 -10 days after the petition is presented  
and any creditor is entitled to be heard at this hearing. The Court will then confirm or 
otherwise the appointment of the Examiner. 

It is important to note that the directors retain full executive powers during the 
examination process. 

 

Examinership process 
 
Initial Stage - The focus during the initial stage will be as follows: 

 
Ensuring the Company continues to trade as normal 
Making contact with the key suppliers to the Company and 
arranging meetings where required 
Agreeing terms of trade for the protection period 
Agreeing the position on retention of title 
Meeting with Company employees if required 
Issue correspondence to all creditors 
Assessing the conditions set down in the IER 
Agreeing an investment process, if applicable 

 

Formulating the Scheme of Arrangement - A scheme of arrangement will be 
required to pay a dividend to creditors to allow the company to emerge from the 
process having dealt with its legacy debt. This will also provide the mechanism to 
deal with the secured bank debt. The following will be undertaken as part of this 
stage. 

Reconciling all creditor balances 
Ascertain the level of funding for the Scheme of Arrangement 
(see below in relation to funding options) 
Examiner to decide classes of creditors 
Examiner to decide on treatment of each class of creditor 



 
Funding options – in order to formulate a scheme of arrangement there is a 
requirement for funding to be available to meet the dividend payments to creditors. 
The following represent the typical funding options. 

The surplus from trade generated during the breathing space 
afforded by the examinership; 
The sale of a non-core asset. 
New investment if possible from the existing promoters or by 
way of external investment from an unconnected third party. 
New bank finance. 

 

Treatment of secured debt - Secured debt can be treated in a number of ways in a 
Scheme of Arrangement as follows. 

 

Repayment of the secured debt in full in accordance with  
existing facility. This does not require the secured creditor to 
consent. 
Repayment of the secured debt in full in a once off payment. 
This does not require the secured creditor to consent. 
Repayment of the secured debt at a reduced level over a 
number of years. This requires the consent of the secured 
creditor. 
A once off payment to the secured creditor equivalent to the 
value of its security. This does not require the consent of the 
secured creditor. 

It should be noted that it is possible to compel a secured creditor to release its 
security against a company as part of a Scheme of Arrangement. 

 

Time periods  
 

Once an examiner is appointed there is a requirement to return 
to Court with a Scheme of Arrangement having already held the 
meetings of members and creditors within a period of 70 days. 
If at 70 days the examiner has not formulated a Scheme of 
Arrangement but is in a position to confirm to the Court that an 
extension of a further 30 days will enable him to do so the Court 
can extend the time period up to the 100 days. 



Creditor meetings - Prior to returning to Court with the Scheme of Arrangement the 
Examiner must hold meetings of members and creditors. 

At least three days’ notice of the meetings must be provided to 
the members and creditors 
The creditors will be separated in different classes and a 
meeting will be held for each class – Example of classes – 
secured creditor, super preferential, preferential, unsecured, 
connected and litigation creditors. 
The vote is based on the creditors who participate at the 
meetings and for a class to vote in favour the creditors must  
vote in favour by number and value. 
In order to return to Court at least one class of creditor must 
have voted in favour. 

 

Personal guarantees 
 
In the case of a personal guarantee the creditor is not in a position to pursue this 
amount from the individual while the company is  under  the  protection  of  the  
Court. Should the creditor wish to be in a position to pursue the amount after the 
examinership concludes it must follow a very specific procedure. In this regard, the 
Examiner is required to provide at least 3 days’ notice of the meeting of creditors (at 
the conclusion of the examinership when approval of the scheme of arrangement is 
sought) and on receipt of this notice the creditor has 48 hours to offer to transfer its 
vote to the individual providing the personal guarantee. I have included below the 
possible scenarios – 

The Company is placed in examinership and the process is not 
successful - the creditor is entitled to pursue the personal 
guarantee 
The Company is placed in examinership, the Examiner 
formulates a scheme of arrangement, the scheme is approved 
by the Court and the creditor does not comply with the 
procedures. The creditor is not entitled to pursue the personal 
guarantee 
The Company is placed in examinership, the Examiner 
formulates a scheme of arrangement, the scheme is approved 
by   the    Court    and   the    creditor    does   comply   with   the 
procedures. The  creditor  is  entitled  to  pursue   the  personal 
guarantee 
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